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Any article which attempts to guide officers 
assigned to duty as members of courts necessarily 
must be limited to particular phases of work. The 
proper conduct of the judicial function is a topic 
which has engaged the attention of authors for 
centuries, and the sum total of all the books writ- 
ten on the subject still leaves much to be desired as 
to complete coverage. A handbook in which judges 
might find the answers to all their problems is not 
likely to be developed. In consequence, the aim 
of this discussion is to induce all officers of the 
Navy to prepare themselves for duty as members 
by orienting their approach to the study which 
will be required in order to perform their duties 
creditably and without committing injustice. 

Members of Navy courts, at present, are selected 
on the basis of availability for the duty and the 
possession of appropriate rank. It is assumed in 
every case that officers of the Naval Establishment 
are in fact fair and impartial, and intelligently 
conversant with all the Navy’s judicial procedures. 
The further assumption, that cases therefore will 
be properly tried is logical and valid'only if the 
premises are correct. The fairness and impar- 
tiality of members just is not open to question; 
the record is clear on this point. Men of good will 
outnumber men of ill will in the Navy, as else- 
where, and plurality of membership is ample in- 
surance against prejudice and malice. 

It cannot as easily, or confidently, be assumed 
that all naval officers are intelligently conversant 
with Naval Courts and Boards and the judicial 
procedures described in that volume. While it 
cannot be said that the exact opposite—that none 
are properly conversant—is true, a far greater per- 
centage of officers should round out their profes- 
sional skills by learning well the “legal Rules of 
the Road.” 

The language of Navy law is at least a form of 
the English language. The fundamentals of law 
and evidence have not undergone radical changes, 
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like navigation or gunnery. Hence, there is no 
urgency, normally, in the application of legal rules 
or knowledge, as there would be in some tactical 
problem or emergency ; time can be taken for study, 
review, or discussion as the need arises during, 
or just before, trial. The combination of these 
and other factors has led many to the delusion 
that frequent review is unnecessary, and that the 
duties of a member of a court can be ably per- 
formed without preparation. te 

Annually, throughout the country, when law- 
yers announce their candidacy for places on munic- 
ipal, State, or Federal bench, local and State Bar 
Associations conduct nonpartisan investigations 
into the qualifications of candidates, and make 
recommendations to the voting public based upon 
the investigations. It wouid appear that the de- 
termining factor, among candidates of similar 
education and experience, is “judicial tempera- 
ment.” This is a test which each officer might 
well apply to himself, and each convening author- 
ity should have in mind when assigning officers 
to duty as members of courts. Judicial tempera- 
ment, among civilian candidates, encompasses 
knowledge of law and experience in living the 
normal life of a man among men; the power hu- 
manly to discern the false from the true in the 
testimony of witnesses and to hold litigants to 
discussion only of the issues of a particular case; 
the ability to pass upon disputed points of law 
and evidence courteously and promptly and accu- 
rately; and the willingness and ability to deter- 
mine the issues solely on the facts and the law 
without regard to his personal beliefs or his per- 
sonal or political obligations. Included also must 
be wise, temperate use of the power to punish, 
where discretion is allowed by statute. It’s a real 
test, and points out the size of the job—which 
differs not at all from duty as a member of a Navy 
court which exercises the punitive powers of a 
Federal court in cases involving naval personnel. 





3 








It will be observed that all of the factors which 
are blanketed under the term “judicial tempera- 
ment” depend upon the possession of knowledge, 
of one sort or another. Granting that the power 
to discern true from false cannot be acquired out 
of reading books, it still is backed up by knowl- 
edge—knowledge of human nature acquired 
through years of living a community life among 
men. All the other components of the whole spring 
of necessity from knowledge which can be gained 
from books; particularly from one book, Naval 
Courts and Boards, which is available to all of us. 

These pages have urged repeatedly that Courts 
and Boards be read thoroughly, that the words be 
given their commonly accepted meanings, and that 
readers believe what they read in it. We can only 
reiterate the plea here. The duties of members 
are set out in detail at intervals throughout the 
book. It would, in fact, be a brief, simple task to 
gather into one volume and publish separately all 
the sections which define specific duties, sound spe- 
cific warnings or give specific instructions to 
courts. The reason this has not been done is that 
every word written about jurisdiction, evidence 
and procedure is tied in with those specific instruc- 
tions, and becomes part and parcel of the knowl- 
edge the court is required to possess. Further, 
certain procedures are directed to be followed by 
the prosecutor or by the accused, and certain rights 
and privileges are guaranteed to one side or the 
other, none of which will be found in the sections 
specifically directed to members of courts. Duty 
as a member of a court is not analogous to acting 
a part in a play, wherein each actor has only his 
own lines to memorize plus the cue lines of other 
actors’ parts. Each member must know the duties 
and responsibilities of the prosecution and defense 
as a part of his own duties and must at all times 
be able to insure that the Navy’s judicial processes 
are orderly and legal. 

Since that part of members’ ethics known as 
“judicial temperament” is based upon knowledge, 
early acquisition of that knowledge is essential. 
As we have pointed out, the source material is 
available to all. The method of acquiring it varies, 
of course, with the duties of the individuals con- 
cerned and the time available for study. Indis- 
putably, a formal course at the School of Naval 
Justice, at Port Hueneme, Calif., is the ready-made 
answer to the problem. Commands from which 
officers can be spared for the 6-weeks’ course should 
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consider it an opportunity worth seizing. A letter 
addressed to the Commanding Officer, requesting a 
quota, will bring an early response. 

Barring a formal course, if we were asked the 
soundest approach to early facility in the basic 
principles of Navy law, we could offer some valu- 
able hints. A good, firm foundation from which 
to work is the firm, unshakeable belief that every 
accused is presumed to be innocent not only at the 
outset of the trial but throughout it, until the last 
argument has been heard and the trial declared 
to be finished. The fact that a convening authority 
has ordered the accused to trial is not smoke prov- 
ing the presence of fire. It is not evidence against 
the accused, nor anything which can be used as a 
substitute for evidence. The convening authority 
is not hinting that he believes in the guilt of the 
accused and expects a finding of guilt. 

The next step is to read consecutively sections 
147 and 304. It will be noted at once that the 
latter restates the former, not enlarging or vary- 
ing the principles, but explaining them. This is 
indicative of the grave importance of the subject, 
since Naval Courts and Boards is not much given 
to repetition. These two sections high light the 
dual function of members as both judges and 
jurors. The words “try and determine according 
to the evidence the matter before them * * *,” 
used in section 147 is clarified in section 304. “Try 
and determine” does not mean “try to determine,” 
like the “try and catch me” of childhood days. 
Messrs. Funk and Wagnalls define “try” as: “to 
investigate judicially, as a question of fact”; and 
“determine” as: “to ascertain the exact truth 
about.” Section 304 refers to these terms as the 
processes of weighing the evidence and of arriving 
at a finding. It further makes the dual role clear 
in its final sentence, by describing succinctly the 
functions of judges and jurors as respects evidence. 

It should be noted that section 304 shows that 
the term, “evidence” used there and elsewhere in 
the volume is a generic term which covers all the 
matters of fact which the court permits to be intro- 
duced, or of which it takes judicial notice, to prove 
or disprove the charges. This infers the impro- 
priety of forming any opinion of guilt—innocence 
continuously is presumed—until all the evidence is 
before the court. 

There is a strong temptation to read sections 
305 and 306 at this point, but a thorough study and 
understanding of sections 142 through 146 is ree- 
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ommended as better procedure. After these are 
well in mind, sections 305, 306, and 307 can be 
studied. The study to this point will prove ade- 
quate to insure easy further study of Courts and 
Boards, to stimulate interest and to give purpose 
and motive to study of a subject which can be dry 
and confusing in the abstract, without direction. 

The importance of having a sound knowledge of 
the basic rules of evidence cannot be overstressed. 
The impact of evidence improperly admitted can 
distort the whole structure of a case, the result of 
which is a finding of fact based upon one or more 
false premises—facts not properly before the court. 
The improper admission of one item of evidence of 
any sort permits the “snow-balling” of still more 
testimony around it—testimony which could not 
have been introduced without that core of im- 
proper evidence upon which to build. Even evi- 
dence which is excluded upon objection may linger 
in members’ minds, subconsciously affect their 
logic, confuse the issues and lead to an erroneous 
finding. The ability to erase from memory all 
improper evidence and to consider only the proper 
is one component of “judicial temperament” not 
mentioned previously. It is a quality of mind not 
gained easily ; it must be assiduously cultivated by 
determined effort prompted by true realization of 
the drastic effects wrought by lack of it. The one 
comforting thought is that it becomes habitual 
through constant effort. 

Further issues of the JAG JOURNAL will dis- 
cuss other phases of this ambitious topic. It cannot 
be doubted that officers who will approach their 
study or review of Naval Courts and Boards as 
suggested in these pages will find the study more 
interesting than they were willing to believe, and 
that the application of their newly acquired know]l- 
edge when the occasion arises will bring them 
great personal as well as professional satisfaction. 


ADMIRALTY 


Previous issues of the JAG JOURNAL have 
referred to new developments in admiralty litiga- 
tion arising out of the war. Another matter, to 
which the Judge Advocate General has given con- 
stant attention for a number of years, relates to 
the inability of naval vessels to comply strictly 
with the Rules of the Road. With only a few air- 
craft carriers in existence, the problem did not be- 





come acute until the building during the war of 
numerous types of vessels of an unorthodox con- 
struction where literal compliance with the rules 
was impossible. 

During the war this problem was met by the 
Secretary of the Navy waiving compliance with 
these statutes under the authcrity of the War 
Powers Act. The potential difficulty lay in a rule 
peculiar to the American admiralty courts. This 
is the so-called Pennsylvania doctrine which im- 
poses upon a vessel which breaches a statutory re- 
quirement the burden of showing that the breach 
not only did not contribute to the collision, but 
that it could not possibly have done so. Appreci- 
ating the burden of this requirement, thought was 
given to ways and means of avoiding a disadvan- 
tage growing out of a situation mene the Navy 
Department’s control. 

The problem had been recognized in the 1928 
Convention on the International Rules which pro- 
posed an exemption of naval vessels. This conven- 
tion, however, was not enacted in the United States. 
With the plans, at the close of hostilities, for an 
immediate International Convention the solution 
seemed to lie in temporary legislation. Accord- 
ingly, an act (Public Law 239, 79th Cong), which 
was to expire on 30 June 1948, was passed which, 
in effect, continued the authority of the Secretary 
of the Navy to waive compliance. It did, however, 
require the Secretary to set up specified require- 
ments for the type of vessels involved; these re- 
quirements, in effect, became statutory rules for 
lights on the class of vessel involved. 

Again the problem became acute when the In- 
ternational Convention did not meet as originally 
scheduled. Accordingly, the Judge Advocate 
General introduced legislation in January 1948 
which became law on March 5, 1948 (Public Law 
433, 80th Cong., 2d sess.), which strikes out the 
limitation of 30 June 1948. Thus, the exemption 
of naval vessels of special construction is contin- 
ued. The adoption of the provision, which has 
been suggested for the International Convention, 
would accomplish an amendment to Public Law 
239 with respect to the International Rules. It is 
thought that, at that time, Public Law 239 will 
be reconsidered in order to bring the exemption 
provisions, as enacted by the International Con- 
vention, into harmony with the existing statutory 
exemptions for the Inland, Great Lakes, and West- 
ern Rivers rules. 

















































































CHALLENGE OF MEMBERS 


By LT. H. Hutchinson, USN 


This article is not intended to be a comprehensive 
treatise on the conduct of the court martial trial 
of an individual subject: to naval jurisdiction. 
Rather, its purpose is to discuss one phase of the 
procedure involved, in an endeavor to show that 
the Navy is cognizant of its responsibility to assure 
an accused of a fair and just hearing on the merits 
of his case. Obviously, in order to have such a 
hearing it is necessary that the accused be judged 
by men who are unbiased and have formed no 
prejudices toward him. The judicial means af- 
forded the accused, therefore, in order to secure a 
fair and impartial trial, include the right to chal- 
lenge the members of the court martial which is 
to try him. 

The practice of challenging comes from the 
common law as an essential process in jury selec- 
tion. Elements of the practice are to be found in 
the selection of the Roman judices, in the Norman 
Assize, and in the right to object to the judge 
under the old law of England. Indeed, the allow- 
ance of challenges has always been deemed essen- 
tial to the fairness of trial in order to eliminate 
prejudiced, partial, and otherwise objectionable 
jurors. 

In furtherance of the fundamental principle of 
the American system of jurisprudence that a per- 
son accused of crime is entitled to a fair and impar- 
tial trial the Federal and State Governments have 
established jury systems which include the right to 
challenge prospective jurors. Challenges, which 
are exceptions er objections taken to the jurors 
summoned and returned for the trial of a cause, 
are divided primarily into challenges to the array. 
or panel, and challenges to the polls, or individual 
jurors. The distinction between these two kinds 
of challenges is that challenges to the array go 
to the form and manner of making up the entire 
panel without regard to individual jurors who 
compose it, while challenges to the poll are directed 
solely to objections which are inherent in the indi- 
vidual juror. Challenges to the poll are further 
divided into challenges for cause and peremptory 
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challenges; and both challenges to the array and 
challenges for cause are further divided into chal- 
lenges for principal cause and challenges to the 
favor. 

The jury system, as it is known under the Federal 
and State Governments, is not a characteristic of 
the naval establishment. In lieu thereof, Congress 
has provided by statutory enactment for courts 
martial whose jurisdiction is statutory and limited 
to the offenses that are provided for in, or are 
within the scope of, the articles for the Govern- 
ment of the Navy and other enactments of Con- 
gress. The law states that a general court martial 
shall consist of not more than 13 nor less than 5 
commissioned officers as members, but in no case 
where it can be avoided without injury to the 
service shall more than one-half, exclusive of the 
president, be junior to the officer to be tried; that a 
summary court martial shall consist of three com- 
missioned officers; and, that a deck court shall 
consist of one commissioned officer. 

No procedure is prescribed by Na’ al Courts and 
Boards for the selection of officers who are to sit 
as members of courts martial. The composition 
of such' courts is recited in the precept issued by 
the convening authority which orders the conven- 
ing of the court. In naming members of courts 
martial, consideration is given primarily to the 
availability of the officers and the needs of the 
service. An officer should not be appointed to a 
court martial who can reasonably be expected to be 
challenged by the accused or the judge advocate. 
If an officer is ordered to duty as a member of a 
court martial and knows or has good reason to 
believe that he will be called as a material witness 
in a case to be tried before the court of which he 
is a member, he should immediately so advise the 
convening authority. Upon receipt of such infor- 
mation the convening authority should relieve the 
officer from duty on the court. 

It is well settled in civil courts that the court 
may, of its own motion, reject or discharge from 
the panel a juror who is disqualified, unfit, or 
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incompetent to serve, although he is not challenged 
or objected to by either party. This procedure 
has its counterpart, to some extent, in naval law. 
It is the duty of a member of a court martial, 
although he has no right to challenge, to lay be- 
fore the court for its action any facts of which he 
may have knowledge, tending to show that another 
member is not qualified to sit asa member. Naval 
Courts and Boards, Sec. 387. Only the convening 
authority can relieve an unchallenged member who 
thinks himself disqualified. When a member con- 
siders himself disqualified he should so announce 
in open court in order to afford the proper party 
opportunity to challenge. Ifthe record shows that 
the accused stated that he did not object to any 
member after he was given an opportunity to 
challenge a member of the court who stated to the 
court that he had sat as a member of the court of 
inquiry out of which the charges preferred against 
the accused resulted, the proceedings are not in- 
validated. 

Although challenges to the jury in the Federal 
and State court systems are divided into classi- 
fications, as discussed above, the challenges allowed 
under naval law are not grouped in similar cate- 
gories. There is no provision in Naval Courts 
and Boards for a peremptory challenge and there 
is no provision for a challenge to the panel or array. 
Only individual members may be challenged and 
the right of the accused to challenge does not 
authorize a plural challenge, or one going to the 
entire array. Where more than one member is to 
be challenged the junior should be challenged first. 
It has been held, where the court has sustained a 
plural challenge or considered the challenge of 
members other than in the order of rank, that 
such procedure constitutes an irregularity but is 
of insufficient gravity to invalidate the proceed- 
ings. 

The grounds for challenge to members of courts 
martial could be compared to challenges for cause 
in the civil court systems, in that they specify a 
cause or reason upon which the challenge must be 
based. The challenge shall be sustained if proved, 
or if admitted by the challenged member, despite 
any declaration the challenged member may make. 
The grounds for challenge to a member of a court 
martial are set forth in Naval Courts and Boards 
at section 388, as follows: 

“(a) That he sat as a member of the court of 
inquiry or board which investigated the charges.” 


This rule has been extended to include the officer 
who reviews.the proceedings of a board of investi- 
gation. When he approves its findings he is of 
the same opinion as the board concerning the facts 
and for such reason is disqualified to sit as a mem- 
ber of a court martial, just as a member of the 
board would be. It is fatal error for the court 
not to sustain a challenge on such grounds, 

“(b) That he has personally investigated the 


- charges and expressed an opinion thereon, or that 


he has formed a positive and definite opinion as 
to the guilt or innocence of the accused.” Where a 
challenged member admits that he previously ex- 
pressed his intention “to have the accused put on 
report” and does not deny the basis of the chal- 
lenge that he is prejudiced against the accused, 
the challenge should be sustained. A declaration 
by a challenged member who has participated in 
the preliminary investigation that the opinion he 
has formed is not so positive as to influence an 
opinion based on evidence brought before the court 
does not remove the disqualification. (C. M. O. 11, 
1923, 9). Further, it is error for a court not to 
sustain a challenge to a member whose oral ex- 
amination shows that he is convinced that the 
admission of the accused, that he was present when 
a certain person was manhandled and abused, is 
incriminating. 

“(c) That he is the accuser. (This does not 
include an officer who merely refers for trial 
charges preferred by another, unless he has formed 
a definite opinion.)” Where the trial of an accused 
for discbeying the orders of his superior officer 
is recommended by such superior officer and said 
superior officer is a member of the general court 
martial before whom the accused is ordered for 
trial, the accused may validly challenge said 
member. : 

“(d) That he will be a material witness for the 
prosecution or for the defense—except only as to 
the previous good character of the accused.” 

“(3) That he sat as a member of a court or board 
which tried or investigated another person upon 
charges based on the same transaction concerning 
which the accused is on trial.” In cases where the 
accused objected to each and every member of the 
court because they had tried another individual 
on charges growing out of the same occurrence and 
had, therefore, unconciously formed an opinion, 
it has been held, where the challenges were not 
sustained, that the question of a new trial would 
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be considered if the accused made a formal peti- 
tion therefor. (C. M. O.’s 151, 1919; 2, 1924, 
10-11.) 

“(f) That he is related by blood or marriage to 
the accused.” 

“(g) That he has a declared enmity against the 
accused.” 

Although defense counsel on behalf of the ac- 
cused and the judge advocate have equal rights of 
challenge they do not have the right of challenge 
against each other. It should be pointed out also 
that the president or senior officer of the court is a 
“member” and is not excluded from the right of 
challenge. It is the duty of the judge advocate to 
challenge any member to whom the prosecution 
objects, and after these challenges are determined, 
to ask the accused if he objects to any member. 
When the challenges have been determined and the 
members of the court are acceptable to the accused, 
a record of the inquiry and the answer thereto are 
invariably to be entered on the record. If the rec- 
ord of proceedings fails to show that the accused 
was afforded the right of challenge, and that each 
member was duly sworn, the court shall be directed 
to reconvene for the purpose of correcting the 
errors if they were clerical; if, however, they were 
in fact omissions from the proceedings, it shall be 
directed that no corrections be made, but a state- 
ment to that effect appear in the record of the 
proceedings in revision. 

In the event that a challenged member does not 
make a response to the challenge or makes an un- 
satisfactory response, the challenger may require 
the challenged member to submit to examination 
under oath. When such procedure is adopted the 
president of the court shall administer the oath to 
the member challenged and he shall be examined 
on “voir dire.” Witnesses may be introduced to 
support the challenge and in rebuttal thereof. 
Any questions may be asked that have a direct 
bearing on the matter to be determined. The 
accused may, along with subjecting the challenged 
member to an oral examination, offer testimony in 
support of his challenge. Upon completion of the 
proceedings to hear the examination or testimony 
on the challenge the member who has been chal- 
lenged shall withdraw when the court is cleared to 
deliberate on the challenge; and the fact that the 
court was cleared and the member withdrew shall 
be entered in the record. When the record shows 
that none of the challenged members withdrew 
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after the challenges were sustained, but continued 
to sit on the court and determine challenges, the 
procedure is wholly illegal. The challenge of a 
member having been sustained, the officer in ques- 
tion is no longer a member of the court during the 
trial of that particular case, and should immedi- 
ately withdraw. 

When a member of a court martial is called and 
has testified as a witness for the prosecution or for 
the court on any matter material to the issue or 
prejudicial to the accused, he shall thereupon be 
considered as challenged by the accused, unless the 
accused expressly requests that he be not so con- 
sidered—which should appear on the record—and 
he shall forthwith be excused by the court from 
further attendance thereon. From the time of giv- 
ing such testimony, unless the accused expressly 
requests that he be not considered challenged, a 
member is in the same status as an officer who con- 
tinues to sit as a member of a court after a challenge 
by the accused has been sustained or improperly 
overruled by the court. In this event, it has been 
held, the court, from the time of the completion of 
such member’s testimony is illegally constituted, 
and the proceedings, findings, and sentence are 
rendered invalid. (C. M. O. 4, 1947, 80; 1, 1944, 
134.) 

Even though the court be sworn and evidence 
introduced, the accused or the judge advocate may, 
at any time before the findings, challenge any mem- 
ber of the court for a cause not known before the 
court was sworn. In such cases the judge advocate 
or the accused will inform the court that it chal- 
lenges the designated member and state the ground 
or grounds. If the member does not answer or 
makes an unsatisfactory reply, the same proceed- 
ings shall take place as prescribed when the mem- 
bers are originally susceptible to challenge. 

There is much to be said in favor of the Navy 
system for guaranteeing the accused a fair and 
impartial trial. In recent years many articles 
have been written deploring the system of select- 


ing jurors for the Federal and State courts. One — 


of the chief criticisms is that it is frequently not 
possible to secure intelligent, observant, and im- 
partial jurors. In great measure the law, by pro- 
viding that only officers shall sit as members of 
courts martial, has minimized objections to Navy 
courts martial in this regard. The men finally 
selected as members of courts martial are well 
qualified to judge the merits of a case. 
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LCDR John Doe has been ordered to appear 
before a naval retiring board. He sincerely feels 
that he should be retired because he is not physi- 
cally fit to perform useful active duty in the naval 
service. If he is retired for physical disability, 
he will receive during his lifetime 75 percent of 
his active duty pay, that is, of his base pay plus 
longevity. On the other hand, LT Richard Roe 
contends that he is fit for duty despite the fact 
that he has been ordered to appear before a retir- 
ing board, pursuant to a finding of a medical 
survey board that he is permanently unfit for duty. 
If this officer is retired for physical disability, he 
loses the difference between his active duty pay, 
plus subsistence and rental allowance, on the one 
hand, and 75 percent of his active duty pay on the 
other. In addition, he is deprived of the oppor- 
tunity of pursuing a naval career in the years to 
come. 

In both instances, much is at stake, not only for 
the officer, who may be concerned with either his 
career as a naval officer or his financial situation, 
but also for the Government and the Navy. 

The officer is assured of a full and fair hearing. 
It is the intention of the board to do justice in 
every case. Unfortunately, however, all too often 
failure on the part of the officer to have all avail- 
able evidence presented properly for the board’s 
consideration results in an inaccurate determina- 
tion by the board. How can a case be presented 
best on behalf of an officer appearing before a 
naval retiring board, whether he is of the opinion 
that he should be retired for physical disability, 
or whether he feels that he is fit for retention on 
active duty ? 

If Lieutenant Commander Doe has an automo- 
bile accident which results in a dented fender or 
two, and some slight personal injuries, he will 
very likely consult an attorney and frequently 
commence suit against the alleged offender. He 
will try to get eye-witnesses to the accident. In 
addition, he will have a doctor and an automobile 
mechanic in court on the day of the trial to testify 
to the extent of the personal injury and property 
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COUNSEL BEFORE 
RETIRING BOARD? 


By LCDR M. G. Duchin, USN 


damage. Certainly the officer should be no less 
diligent in presenting his case to the board for its 
consideration. 

In BuPers Circular Letter No. 178-47 (N. D. 
Bulletin, 15 September 1947, 47-864), there is 
set forth, clearly and in detail, valuable informa- 
tion in regard to retirement, including retirement 
of officers for physical incapacity. The January 
1948 issue (pp. 7-8) of the JAG JOURNAL 
enumerates the various retiring boards, both statu- 
tory and nonstatutory, before which an officer, 
seeking to be physically retired, may possibly 
appear. 

If a naval retiring board finds that an officer 
is permanently incapacitated for active service, 
and that his incapacity is the result of an incident 
of the service, and if the proceedings and findings 
are approved by the President, the officer is trans- 
ferred to the retired list on the first day of the 
month following that in which the President ap- 
proves the proceedings and findings. The officer 
will thereafter receive 57 percent of his active- 
duty pay. If, however, a naval retiring board 
finds an officer of the Regular service incapacitated 
for active service, but that his incapacity is not 
the result of an incident of the service, and if 
approved by the President, the officer may be 
wholly retired from the service with 1 year’s pay 
or be placed on the retired list with furlough pay, 
that is, 50 persent of base and longevity pay, as 
the President may determine. 

The findings of a retiring board are determina- 
tive not only of the officer’s physical status, but 
also of the amount of pay, if any, he will there- 
after receive. The decision of the board is thus a 


. matter of vital concern to the person called before 


it Indeed, so important is the matter to the 
officer that, frequently, if he has any doubt con- 
cerning its probable outcome, he is willing to pay 
for the legal assistance of civilian counsel. 

Naval Courts and Boards, 1937, section 958, 
states that an officer is entitled to appear before a 
naval retiring board with counsel, if desired. The 
Servicemen’s Readjustment Act of 1944, section 





































































































































































































302 (a) as amended, which creates boards of re- 
view, gives one the right to appear in person or 
by counsel. Unless the evidence in the officer’s 
medical history is clear-cut and there is no legal 
question involved, it is highly desirable that an 
officer utilize the services of counsel when appear- 
ing before a retiring board. If the case is not a 
clear one for physical retirement, it may become 
necessary to secure evidence outside of the naval 
medical record for presentation to the board. 
Counsel is especially trained in gathering and 
presenting evidence, and examining and cross- 
examining witnesses. 

Many questions may arise during the course of a 
retirement proceeding. Is the officer suffering 
from any disease? If so, is he thereby incapaci- 
tated? Is the officer’s incapacity permanent? 
Does his condition constitute a physical disability 
of such character as to disqualify him for duty on 
the active list? If incapacitated, did the defect or 
disease exist prior to the date when he reported for 
extended active duty? If it did, was the defect or 
disease aggravated as a result of active service, by 
the normal progress of time or by causes usually 
encountered in ordinary walks of life? If inca- 
pacity exists, is it the result of an incident of the 
service, or was it contracted in line of duty? (The 


phrases “incident of the service” and “line of duty” 


have been construed as having the same meaning. ) 
Also, is the incapacity the result of misconduct ? 

If an officer has been serving under a temporary 
promotion, an issue may arise as to whether a dis- 
ability was incurred prior or subsequent to the 
date of appointment to the highest temporary rank. 
A statute of limitations may also operate to de- 
prive one of hisrights. Retirement in a temporary 
rank cannot be effected if proceedings of the naval 
retiring board are commenced more than 1 year 
after the termination of the temporary appoint- 
ment, or release from active duty, whichever may 
occur later. 

Additional serious questions may arise where 
an officer has a permanent status as an enlisted man, 
and a temporary commissioned rank. They may 
also confront an officer who had been retired previ- 
ously, either for length of service or for physical 
disability, and now seeks re-retirement. 

Where a case is presented to a retiring board, 
either originally or upon review, while the officer 
is on inactive duty, the board has before it the ad- 
ditional question, if it finds the officer permanently 
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incapacitated at the time of the hearing, whether 
he was incapacitated for active service at the time . 
of the hearing, whether he was incapacitated for 
active service at the time of his separation from 
the service, or release to inactive duty. 

Tn addition to the above factual, legal and medi- 
cal issues that may have to be resolved during a 
retirement proceeding, there are numerous pro- — 
cedural steps of which an officer should, but may 


not, be aware. Counsel may be helpful in aiding 


an applicant seeking retirement to go through 
procedural mazes and to avoid pitfalls. At times, 
an officer on inactive duty is unable to appear in 
person before the board. The use of counsel in the 
presentation of the case may be advisable and 
helpful. 

An officer, having decided that he needs counsel 
to aid in the preparation and presentation of his 
case, is then confronted with the question of 
whether to use civilian or Navy counsel. That is 
a matter of personal choice, and the problem must 
be answered by the individual officer. 

What has the Navy done to help those officers 
who are interested in utilizing the services of Navy 
counsel? The Judge Advocate General has desig- 
nated a legal officer to act on behalf of any appli- 
cant for retirement who may desire to be repre- 
sented by Navy counsel. 

Orders directing or authorizing an officer to 
appear before a naval retiring board usually pro- 
vide: “You are advised in the event you desire 
legal counsel to assist or represent you in present- 
ing your case before the Naval Retiring Board, 
that competent legal assistance is available with- 
out expense to you. Should you desire to avail 
yourself of this service, you may apply to the 
Judge Advocate General, Navy Department, 
Washington, D. C.” Unfortunately, officers have 
frequently overlooked the service thus offered by 
the Navy gratuitously. 

On 21 October 1947, the Secretary of the Navy 
issued an AlStaCon which reads : “For information 
and guidance of all Regular and Reserve officers 
whose cases are now or may be referred to a 
physical disability retirement board. Legal coun- 
sel is not required by officers concerned in great 
majority of cases. If desired by the officer, how- 
ever, competent counsel is available upon request 
and free of charge through Commandants of all 
naval districts, through American Red Cross and 
all recognized veterans’ organizations or through 
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the Office of the Judge Advocate General, Wash- 
ington, D.C. The foregoing is not for the purpose 
of denying any officer the privilege of engaging 
professional counsel if. desired, but merely to 
apprise him of rights granted by law.” 

Where a retiring board has reason to believe 
that an officer under examination, who is not rep- 
resented by counsel, is not mentally competent, 
the board is reguired to request the convening au- 
thority to appoint counsel to represent him. 
(Naval Courts and Boards, 19387, sec. 958 as 
amended.) The procedure to be followed with 
mental patients is set forth in a naval speedletter 
from the Bureau of Naval Personnel (Pers—3251), 
dated 23 October 1947, to the Medical Officer in 
Command, U. S. Naval Medical Unit, U. S. Public 
Health Service Hospital, Ft. Worth, Tex. 

In this discussion, it has been assumed, for the 
most part, that the officer is seeking to be retired 
for physical disability. Frequently, an officer in 
the Regular Navy is anxious not to be retired, and 
desires to have a naval retiring board find him 
fit for duty. Here, too, counsel can be of great 
assistance. 

It is recommended that an officer who is to ap- 
pear before a retiring board consult Navy counsel. 
As a result of such consultation, the officer may 
decide that his case is a clear one for retirement, 
that he may rely on his naval medical history, 
and that he may safely appear before the board 
without counsel. Even if you have an “open and 
shut” case, it will be worth your trouble to talk 
it over with Navy counsel even if he only ac- 
quaints you with what will take place in the board 
room. Such knowledge will enable you to be more 
at ease when you finally make your appearance 
before the board. Navy counsel is always avail- 
able, for that purpose at least, if no other service 
is desired. 

On the other hand, Navy counsel might make the 
officer aware, for the first time, of one or more 
questions which might possibly arise at the hearing 
to defeat his right to retirement, so as to make it 
advisable to be represented before the board. 
Whether Navy or civilian counsel is finally se- 
lected, a review of the case with the former will 
have been more than justified if it has made the 
officer fully aware of facts which should be pre- 
sented to the board in order that an accurate deter- 
mination of his case may be made, and mindful of 
the need for the services of any attorney. 





FORTHCOMING 
C. M. O:S 


(Digests of Court Martial Orders which appear 
in the JAG JOURNAL may not be cited as au- 
thorities in judicial proceedings in advance of 
their publication in official form. It should be 
remembered that digests of Court Martial Orders 
which appear here are incomplete and are pub- 
lished solely for the information of the service in 
order that it may be aware of current trends.) 





The Judge Advocate General’s opinion was re- 
quested as to whether the jurisdiction of the Board 
for the Correction of Naval Records extended to 
changing the character of the dismissal of an offi- 
cer pursuant to the sentence of a general court 
martial. 

A general court martial sentence of an officer 
included dismissal. The Board for the Correction 
of Naval Records found that an injustice had 
been done the officer and decided that his record 
should be corrected to change his dismissal to 
“separation under honorable conditions” and that 
he be given a certificate of satisfactory service. 

The Attorney General has held that since the 
Legislative Reorganization Act of 1946 abolished 
the correction of military and naval records by 
private acts and provided for the administrative 
correction of such records, the administrative cor- 
rections must apply to cases where “former serv- 
icemen have received discharges or dismissals by 
reason of a sentence of a general court martial.” 

The Attorney General has also held that while 
the act referred to above does not provide in terms 
that a new discharge shall be issued, the power to 
do so must be implied. The act is a remedial pro- 
vision and as such, it should be liberally construed. 

The Judge Advocate General therefore held, in 
accordance with the ruling of the Attorney Gen- 
eral, that the Board had jurisdiction to change the 
character of dismissals pursuant to general court 
martial sentences and to direct the issuance of 
certificates of satisfactory service. In connection 
with the issuance of a certificate of satisfactory 
service, it was pointed out that such certificate 
relates to the entire record of service and not 
merely to those matters involved in the general 
court martial record. 


ll 








































































































In a recent military law case, a former Japanese 
officer was convicted of murder and violations of 
the laws and customs of war for acts committed 
in the Marshall Islands, involving the killing of 
certain natives as spies without trial. He objected 
to the jurisdiction of the military commission 
which had convicted him on the grounds, with 
respect to the conviction for murder, that the 
charge was based on Japanese law; and with re- 
spect to the conviction pertaining to violations 
of the laws and customs of war, on the ground 
that as the persons involved were natives of terri- 
tory mandated to Japan they were in consequence 
not among the class of spies protected by the 
Hague Convention. 

The Judge Advocate General held that the com- 
mission had jurisdiction to try the accused on both 
charges. It was pointed out that under the Hague 
Convention the occupant of territory which has 
passed into its hands from those of a legitimate 
power has the duty of enforcing to the extent pos- 
sible the laws in force in the occupied territory— 
which in this case would be the law of Japan. 

Insofar as the second charge was concerned, it 
was noted that the Hague Convention stipulates 
that spies shall not be punished without trial and 
makes no exception with respect to the nationality 
of the persons involved. The Judge Advocate 
General concluded, however, that both charges 
were based upon the same acts and circumstances, 
that the second charge, therefore, was preferred 
merely for the purpose of providing for contin- 
gencies of proof. In consequence, the findings on 
this charge were set aside. 





Another Military Law opinion involved newiy 
discevered evidence affecting the credibility of a 
witness whose testimony had involved the convic- 
tion of the accused. The accused had been con- 
victed of embezzling a sum of money entrusted 
to him by the prosecutrix for the purchase of an 
automobile. The prosecutrix testified that she had 
given the accused the money and that he had 
refused to return it. Other testimony indicated 
that at about the time of his alleged receipt of 
these funds, the accused had made expenditures of 
a substantially similar amount. The accused was 
convicted upon the basis of this testimony. After 
the trial a statement was submitted by one of the 
witnesses that the prosecutrix had told him “TI lied 
to put one man in jail and I will lie to put you in 
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jail.” The opinion notes that if the statement ap- 
plied to the accused, the accused should not have 
been convicted and that if it applied to someone 
other than the accused, it should be available to 
the accused as a basis of possible impeachment. 
Based on this information, the Secretary of the 
Navy granted a new trial. 





Another Military Law ovinion involved the ad- 
missibility as evidence of statements made by third 
parties in the presence of the accused. The accused 
had been convicted under a specification which al- 
leged, in substance, that he took a female, not his 
wife, to bed with him in chief petty officers’ quar- 
ters. Under questioning at an informal investiga- 
tion, the female involved made certain statements 
to her interrogators relating to the situation. The 
latter appeared as witnesses and testified as to 
those statements. The accused objected on the 
ground that the statements were not made in his 
presence. The court held otherwise and admitted 
the testimony. The reviewing authority returned 
the proceedings for revision on the ground that 
whether or not the statements were made in the 
presence of the accused was immaterial as the state- 
ments in either event were hearsay and therefore 
not admissible, citing Court Martial Order 9, 1945, 
page 391, as authority. The court reconvened and 
with the exception of one change which is not ma- 
terial for the purpose of this digest, adhered to its 
previous findings and sentence. 

The Judge Advocate General upheld the court, 
stating that the sentence in the 1945 Court Martial 
Order which might be construed as supporting the 
ruling of the convening authority was not necessary 
for the decision in that case and was not a correct 
statement of law. 

The Judge Advocate General pointed out that 
although the testimony of the interrogators was 
hearsay evidence, it was admissible because made 
in the presence of the accused and offered in con- 
nection with an admission of the accused. Ad- 
missions may consist of conduct, such as flight, 
concealment, destruction, or fabrication of evi- 
dence, or even of silence. 





An opinion was requested as to whether naval 
personnel were subject to the penalties of the act of 
August 2, 1946, which provides for suspension from 
duty without compensation, or summary removal 
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from office, of officers and employees of the Gov- 
ernment, for the use of Government-owned pas- 


senger motor vehicles or aircraft for other than . 


official purposes. 

The Judge Advocate General held that such per- 
sonnel were not subject to the penalties of the act 
but were subject to disciplinary action under the 
provisions of the Articles for the Government of 
the Navy. In Court Martial Order No. 3, 1945, 
page 107, the Judge Advocate General held that 
an enlisted man who unlawfully used a Govern- 
ment-owned passenger vehicle for unofficial .pur- 


poses was not subject to disciplinary action under 
the provisions of a similar act (act of June 27, 
1944), but was subject to disciplinary action under 
the laws and regulations for the Government of 
the Navy. It was pointed out in Court Martial 
Order No. 8, 1945, page 351, that the disciplinary 
problems involving military and nonmilitary per- 
sonnel are so different as to “preclude the en- 
croachment (without specific congessional author- 
ity) of the penalty of such a statute on a separate 
body of law peculiarly appropriate and long recog- 
nized as essential to the armed forces.” 


NOLLE PROSEQUI 


By LT. J. C. Roberts, USN 


The following article has been induced, in part, 
by a recent change in Naval Courts and Boards, 
which, among other things, changes certain sec- 
tions relating to the effect of the entry of a nolle 
prosequi to a naval court martial proceeding. 

“Nolle prosequi,” a Latin phrase meaning, lit- 
erally, “to be unwilling to prosecute (pursue) ,” in 
criminal practice is a declaration for the record 
made by the legal representative of the Govern- 
ment, that he will no further prosecute the partic- 
ular indictment or any part thereof. The nolle 
prosequi originated in the criminal procedure of 
England and was the usual method of dismissing 
an indictment or stopping a prosecution. In Eng- 
land the Attorney General alone, without inter- 
ference from the court, the private person prose- 
cuting, or the defendant, had the power of nolle 
prosequi. In the United States, functions corre- 
sponding to those of the English Attorney General 
fall under the cognizance of a prosecuting officer 
known in the different States and Federal juris- 
dictions as Attorney General, State’s Attorney, 
District Attorney, or the like, and the powers and 
duties of the Attorney General with respect to the 
conduct of criminal prosecutions in this country 
generally pass to this prosecuting attorney. 

In the gradual development of criminal proce- 
dure in the United States, the prosecuting attor- 
ney, in some States, has been stripped of his abso- 
lute power to enter a nolle prosequi. Under some 


State statutes, and independently in a few jurisdic- 
tions where long practice has established the rule, 
the prosecuting attorney does not have power to 
enter a nolle prosequi without consent of the court. 
However, according to the weight of authority the 
entering of a nolle prosequi before the jury has been 
impaneled and sworn lies in the sole discretion of 
the prosecuting officer, in the absence of statute. 

The entry of a nolle prosequi at such time does 
not require notice to, or the presence of, the ac- 
cused. Probably nowhere has the court the power 
to command this entry to be made, though there 
are a few cases in which the existence of this power 
seems to have been assumed. The accused is never 
allowed to move for a nolle prosequi as such, since 
it is not within the power of an accused to abate 
a criminal prosecution. 

Under statutory enactment and even in the ab- 
sence thereof, the rulings of the courts recognize 
that the right to enter a nolle prosequi varies 
according to the stage or period of the prosecution 
at which it is sought to be entered. The rule at 
common law seems to be that prior to trial the 
prosecutor has the absolute, uncontrolled power 
to enter a nolle prosequi; that after the impaneling 
of the jury and until the return of the verdict the 
power is subject to the control of the court since 
it may not be used at that time to the prejudice 
of the defendant; and, that following the return 
of the verdict the uncontrolled power of the prose- 
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cution to enter a nolle prosequi revives and con- 
tinues until such time as judgment is entered and 
sentence imposed, 

The power, rights, and authority of a United 
States District Attorney arise under the common 
law and, since no legislative or judicial acts have 
limited such powers, the district attorney is not 
required to move the court for an order to “nolle” 
a prosecution against a defendant before the trial 
has started. U.S. v. Brokaw, 60 F. Supp. 100. 
Today, however, in the various States, there is a 
conflict of authority as to whether the prosecuting 
attorney may enter a nolle prosequi while the case 
is before the jury. In some jurisdictions the view 
is taken that the prosecuting attorney has the 
power, by virtue of his office, to enter a nolle 
prosequi with the consent of the defendant, while 
the case is on trial. In some States, the consent of 
the court is required in such circumstances. In 
England the view has been taken that such consent 
is not essential, but in this country the practice 
in the various States is not uniform. 

While the trial is progressing, after the jury is 
sworn, the entry of a nolle prosequi will operate, 
in the majority of cases, if the indictment or charge 
is good, as an acquittal and a bar to any future 
proceeding. It will thus entitle the accused to his 
discharge. Therefore, it is commonly said that at 
this stage it cannot be entered with or without the 
approval of the court, unless the defendant con- 
sents, because he is entitled to demand a verdict. 
Even though the defendant does not consent, the 
entry of the nolle prosequi will be effectual, if 
entered in accordance with the law in the particu- 
lar jurisdiction, since the prosecuting officer is en- 
titled to cease prosecuting any particular person. 

A naval court martial has no authority of its 
own motion to withdraw a charge, nor has the 
judge advocate, in his capacity as prosecuting 
officer or otherwise, any such authority. The 
authority to have a nolle prosequi entered in pro- 
ceedings before a naval court martial must be 
obtained from the convening authority who, as the 
representative of the United States, ordered the 
court to try the case. Naval Courts and Boards, 
section 18; C. M. O. 5, 1946,188. Ifa court martial 
sustains an accused’s objection to a faulty specifi- 
cation the court must refer the case to the con- 
vening authority. Also, where a court finds the 
specification under one of several charges defective 

for failure to state an offense, it is unlawful for 
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the court to proceed with the trial and to refuse 
the judge advocate permission to inform the con- 


. vening authority. Such action on the part of the 


court would be tantamount to directing a nolle 
prosequi as to that charge and specification. Ifthe 
judge advocate has no evidence to offer, he should 
so inform the convening authority, so that the 
latter can authorize the entry of a nolle prosequi 
(C. M. O. 7, 1946, 242); or, if the only evidence 
the judge advocate has is inadmissible, he should 
communicate this fact to the convening authority 
before going to trial, with a view to having a nolle 
prosequi entered. Since the convening authority 
alone is empowered to direct the entry of a nolle 
prosequi, the delegation of such power by the 
convening authority to the judge advocate and 
exercise of discretion by the latter with regard 
thereto is irregular. 

The form of nolle prosequi generally used in 
criminal proceedings is to the entire indictment, 
but it may be allowed as to one or more of the 
several counts of an indictment. It may properly 
be entered in cases where it is desired to procure 
the evidence of one of several accused persons 
jointly indicted, in order to convict the others. It 
may also be entered in cases where it appears that 
the furtherance of justice does not require con- 
tinuation of the prosecution, as where no evidence 
can be produced by the State, or where the evidence 
at most raises only a suspicion of guilt, and the 
case is apparently without merit and has been 
pending for a long time. 22 C. J. S. 709. 

Where several persons are indicted jointly, a 
nolle prosequi may be allowed as to one or more 
of the defendants, and a trial on the merits con- 
tinued as to the others. This is frequently resorted 
to in order to render one of two or more persons 
who have been jointly indicted competent to testify 
against the other or others. In this connection, 
however, many cases hold that if the prosecutor 
enters a nolle prosequi as to one of two persons 
accused of conspiracy the other must be acquitted. 

Attempts to reinstate pleadings that have once 
been withdrawn have created problems in courts 
martial as well as in civilian practice. Thus, the 
question of former jeopardy often arises in the 
Navy and the following is a brief discussion of the 
problem as affected by the use of the nolle 
prosequi. 

The fifth amendment to the Constitution of the 
United States provides that no person shall “be 
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subject for the same offense to be twice put in 
jeopardly of life or limb,” which provision is the 
authority for the principle that no person shall be 
tried a second time for the same offense. It is 
the general rule that a nolle prosequi entered before 
the accused is placed on trial, before he is called on 
to plead, or before the jury is impaneled and sworn, 
is not equivalent to an acquittal and does not bar 
a subsequent prosecution for the same offense. The 
majority of courts also follow the rule that where 
the jury has been impaneled and sworn the pris- 
oner’s jeopardy has begun, and the entry of a nolle 
prosequi thereafter during the trial, over the ob- 
jection of the accused (unless entered on account 
of the insufficiency of the indictment, because the 
trial court had no jurisdiction, because of a ma- 
terial variance, or because issue was not joined) 
will operate, and may be pleaded subsequently, as 
an acquittal. This rule applies notwithstanding 
the nolle prosequi is entered with the consent of the 
court. When a case has been dismissed by nolle 
prosequi after the jury is impaneled, it not appear- 
ing that the defendant objected to such dismissal, 
the defendant has not been put in jeopardy. JU. 8. 
v. Pendergast, 39 F. Supp. 189, appeal dismissed 
62 S. Ct. 116. Ifa case is tried by a court without 
a jury, the general rule is that jeopardy begins 
after the accused has been indicted and arraigned, 
has pleaded, and the court has begun to hear evi- 
dence. 122 A. L. R. 1436. 

Some criminal courts, however, take the view 
that jeopardy does not attach until the trial has 
proceeded to an acquittal or conviction and that, 
therefore, a nolle prosequi, though entered after 
the trial has begun and without the consent of the 
defendant, is not a bar to another prosecution. (15 
Am. Jur. 73.) The view here taken of the fifth 
amendment to the Constitution is that the “double 
jeopardy” clause has reference to a trial and ver- 
dict, and that no person can legitimately claim an 
exemption from a second trial under this maxim, 
unless he has once been tried by a lawful court, 
upon a good indictment, and actually acquitted or 
convicted. This was the rule stated in Naval 
Courts and Boards, sections 18 and 408 prior to 
the change therein dated 26 November 1947. Sec- 
tion 18 stated that the convening authority’s mo- 
tion is necessary to enter a nolle prosequi, but “such 
action is not equivalent to an acquittal or to a 
grant of pardon and cannot be so pleaded.” 

Winthrop’s Military Law and Precedents, 2d 


Edition, Section 371, in explaining the rule as ap- 
plied to courts martial, states : “In the criminal pro- 
cedure, indeed, a nolle prosequi cannot in general 
be entered, after arraignment and plea, without 
the consent of the accused, who, in the view of the 
law, is deemed, in the event of such action, to be 
entitled to a verdict which he may plead in bar of a 
second trial; so that, if the entry is made against 
his consent, it is held to be tantamount to an ac- 
quittal. But this doctrine cannot properly be ap- 
plied to cases before courts martial, where the pro- 
ceedings are conducted under military orders, and 
where, when charges are withdrawn by the order 
(or, what is equivalent, the sanction) of the official 
superior who created the. court and directed the 
trial—an order which binds the judge advocate, the 
accused, and the court alike.” 

Winthrop, however, in the same section indicates 
that a different procedure should be followed: 
“In the military practice, the nolle prosequi has 
mostly been resorted to at the outset of a trial and 
especially where a special plea or motion to strike 
out has been allowed by the court. The objec- 
tionable charge or specification being thus formally 
withdrawn, the trial proceeds on the other charges 
and specifications. If, at a later stage of the trial, 
it is found that a charge or specification cannot 
be sustained, or it is determined for other rea- 
sons that the same shall not be pursued, while it 
will be legal to enter a nolle prosequi thereto, it will 
be the preferable course, as well as most just to the 
accused, not to do so, but to allow the accused to 
be formally acquitted thereon at the finding.” 

Notwithstanding the wording of sections 18 and 
408 Naval Courts and Boards, prior to the recent 
changes therein, C. M. O. 4, 1947, 83 interpreted 
these sections in such a way as to conform more 
closely to the majority holdings of the civil courts 
as to when jeopardy attaches. It held that where 
an accused had been arraigned on a sufficient charge 
and pleaded not guilty, and a nolle prosequi was 
entered subsequent thereto, the accused had been 
acquitted within the meaning of section 408, Naval 
Courts and Boards; and further, that although 
the entry of a nolle prosequi itself “is not equiva- 
lent to an acquittal and cannot be so pleaded” (sec. 
18 Naval Courts and Boards) , a record showing the 
entry of a nolle prosequi subsequent to arraign- 
ment and plea of not guilty will support a plea of 
former jeopardy. C. M. O. 4, 1947, 83 tacitly con- 
strued sections 18 and 408, Naval Courts and 
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Boards, so as to bring them within the meaning 
of the majority rule, citing civil cases supporting 
that rule, and thus sought to furnish a sound inter- 
pretation for guidance in such a situation. 

However, C. M. O. 9, 1947, 285, the latest court 
martial order on the subject, states “In C. M. O. 
4, 1947, 83 it was stated that the entry of a nolle 
prosequi in that case without the consent of the 
accused after the trial had commenced was tanta- 
mount to an acquittal on the charges and speci- 
fications preferred, and barred further prosecu- 
tion for the same offenses. This determination was 
based upon the particular circumstances of the 
case, which were: that the prosecution attempted 
but failed to make out a prima facie case; a nolle 
prosequi was entered over the objection of the 
accused; and the court, without arriving at any 
findings, adjourned to await the motion of the 
convening authority. C. M. O. 4, 1947, 83 does 
not hold, as a matter of law, that the entry of a 
nolle prosequi without the consent of the accused 
after a trial has commenced, in and of itself, is 
tantamount to an acquittal. That court martial 
order should be construed in the light of the re- 
marks and holding in the instant case.” [Italics 
supplied. | 

Thus, C. M. O. 9, 1947, 285 narrows the broad 
holding of C. M. O. 4, 1947, 83 by showing that 
the holding in the earlier case was not reached, 
as it appeared, by merely following the rule laid 
down by the majority of civil courts as to when 
jeopardy attaches. 

In the change to Naval Courts and Boards, dated 
26 November 1947, the last sentence of section 18 
has the following italicized words added to the 


last sentence thereof “* * * For such action 


the authority of the convening officer is necessary, 
but such action is not equivalent to an acquittal 
or to a grant of pardon and cannot be so pleaded; 
unless it is entered at such time and under such 
conditions that a subsequent trial for the same 
offense would constitute double jeopardy within 
the meaning of section 408.” Section 408, Naval 
Courts and Boards has been changed to read in 
part as follows: “In order, however, to sustain 
a plea of former jeopardy, the accused must show 
that: (1) Upon a former trial, he had been actu- 
ally acquitted or convicted; or (2) Upon a former 
trial, after he had been arraigned and the prose- 
cution had rested its case, the convening authority 
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entered a nolle prosequi (or withdrawal or discon- 
tinuance) over the objection of the accused, in 
order to prevent the court martial from arriving 
at a finding. 

“In either case set out above, the jeopardy is 
complete and it matters not whether any action, 
or, if any, what action has been taken upon the 
proceedings by the reviewing authority * * *” 

The recent changes in sections 18 and 408, Naval 
Courts and Boards, following closely upon the 
opinion in C. M. O. 9, 1947, 285, effectively clarify 
the problem and, based on equitable principles, lay 
down a rule which may, in effect, be described as 
midway between the majority and minority rul- 
ings mentioned above. The prosecution will be 
allowed “only one bite at the apple.” If the prose- 
cution, as in C. M. O. 9, 1947, 285, rests its case, or 
if, in circumstances similar to those in C. M. O. 
4, 1947, 83, the prosecution attempts but fails to 
make out a prima facie case and, in effect, rests 
its case, and thereafter a nolle prosequi is entered 
over the objection of the accused, under the new 
wording of these sections jeopardy will have 
attached. 


LET’S CLEAN HOUSE 


Books, like wine, improve with age, according to 
some sage of years ago. The one exception which 
comes quickly to mind is Naval Courts and 
Boards, which has been amended several times in 
the past 2 years. Failure to make corrections in all 
copies of this volume has resulted in the continued 
use of outdated charges and specifications, and in 
consequent lack of uniformity in pleadings and 
findings. 

The following changes have been promulgated 
since July 1946: 

1. 13 July 1946. (1) Page 22. Court Martial 
jurisdiction over the offense of murder is changed 
by modification of Section 53. (2) Page 23. The 
change alters the sample specification as to the 
allegation of jurisdiction over the offense of mur- 
der. (3) Page 59-60. Section 80, dealing with 
frauds against the United States, is entirely re- 
written. (4) Page 193. Section 336 is rewritten 
and sets forth the limitations of jurisdiction over 
the offense of murder. (5) Page 331. Table VIII 
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of section 678 is rewritten setting forth the pay 
grades for enlisted Marines. (6) Page 253. The 
section substituted for section 519 deals with the 
form of a medical certificate and the sentence 
which requires it. (7) Page 457. Section B-8 is 
rewritten and relates to jurisdiction and sentence 
in murder cases. (8) Pages 465-466. Section 
B-40 is changed to define who may convene a 
general court. ; 
2. 31 August 1946. Page 242. The change of 
section 469 sets forth the policy of the Navy De- 
partment as to deducting the time spent in pre-trial 
confinement from the sentence, by the reviewing 
authorities. 
3. 20 November 1946. Page 331. The pay 
grades for enlisted Marines are changed in table 
VIII of section 678; and, the ranks of the Marine 
Band are set forth. 
4. 26 November 1947. (1) Page 7. The rewrite 
of section 18 clarifies the effect of a nolle prosequi 
on double jeopardy, and points out that a court 
martial has no authority to enter a nolle prosequi. 
(2) Page 20. In section 49, line 17, “absence with- 
out or over leave” is deleted in favor of “unauthor- 
ized absence.” (3) Pages 48-50. Section 74 is 
rewritten to elaborately define the offense of “un- 
authorized absence.” Also set forth are the sample 
specifications to be used with this offense and the 
lesser included offense. (4) Page 56. The words 
“unauthorized absence” are substituted for “a. w. 
o. 1.” or “a. o. 1.” under section 76. (5) Page 86. 
Footnote (33) is changed as in (4) above. (6) 
Page 217. The first paragraph of section 408 is 
rewritten and defines double jeopardy. (7) Page 
224. The terms used in lines 4 and 5 are changed 
to conform with the term “unauthorized absence.” 
(8) Page 235. Paragraph 19 is changed as in (7) 
above. (9) Page 298. Line 10 is changed as in (7) 
above. (10) Page 519. The entire index entitled 
“ABSENCE” is changed. 
5. 9 January 1948. (1) Page 400. The last sen- 
tence of section 863 is replaced by a sentence relat- 
ing to physical examination in connection with 
promotion and the form on which it is submitted. 
(2) Page 400. Section 865 is rewritten to explain 
the effect of medical history on promotion. 

Track down every last copy of this volume and 
make the corrections. Copies of all changes can be 
obtained from the Office of the Judge Advocate 
General (Publications Section), Washington 25, 
D.C. 


PRODUCTION 
OF 
NAVAL RECORDS 


By LCDR D. M. Wheat, USN 


In general, certified copies of available naval 
records pertaining to nonclassified material will 
be furnished by the Navy Department upon the 
issue of a proper court order directed to the Secre- 
tary of the Navy, Washington, D. C., or his duly 
authorized representative, regardless of the juris- 
diction of the Federal, State or local court out of 
which the order issues. A, certified copy of the 
court order clearly identifying the desired record 
or records should be mailed to the Office of the 
Judge Advocate General, which office is author- 
ized to act for the Secretary of the Navy in com- 
plying with said court order. 

Pursuant to the act of May 31, 1854, R. S. 882 
as codified in 28 U. S. C. A. 661, copies of naval 
records duly authenticated under the official seal 
of the Navy Department, are admissible in Federal 
courts in evidence equally with the originals there- 
of. While the foregoing statute is not binding 
on State or local courts, such courts generally 
accept in evidence certified copies of naval records. 
In unusual cases where certified copies of naval 
records are considered inadequate the Secretary 
of the Navy may direct a proper custodian to pro- 
duce original records which shall not leave the 
custody of the person producing them. This pres- 
ent procedure as set forth in Appendix C-15 of 
Naval Courts and Boards, approved by the Presi- 
dent on March 5, 1937, precludes the furnishing 
of naval records or information to parties litigant 
or their attorneys for the purpose of preliminary, 
exploratory, or informal examination. The fore- 
going general propositions relate to court actions 
involving private litigants and criminal prose- 
cutions but not to cases in which there is a manifest 
governmental interest, which latter cases are not 
herein considered. 

In March, 1942, the general rule requiring that 
a court order be directed to the Secretary of the 
Navy, Washington, D. C., prior to the production 
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of certified copies of naval records was modified 
by AlNavSta 132051 to the extent that certified 
copies of service, employment, pay or medical 
records of Naval or Marine Corps personnel and 
civilian employees of the Navy may currently be 
produced locally upon order of a court where liti- 
gation is pending without procuring further au- 
thority from the Navy Department. This author- 
ity is subject to compliance with the requirements 
of Appendix C—15, Naval Courts and Boards rela- 
tive to classified information and any expense in- 
volved in the production of records or information 
therefrom shall not be chargeable to the Govern- 
ment or to the custodian of records where originals 
are produced. 

As an exception to the general rule requiring 2 
court order for the production of naval records 
or information therefrom, certified copies of naval 
service records may be furnished to persons whose 
own records are involved or to their duly author- 
ized representative, provided it is administratively 
feasible to do so. 

Further exceptions are provided pursuant to the 
joint statement of policy as entered into by the 
War and Navy Departments in August 1946, with 


respect to medical records. Under this agreement 
certified copies of naval medical records may be 
furnished to (a) registered civilian physicians on 


request of the individual or his legal representative 


when required in the treatment of the individual; 
(5) to the person whose record is concerned except 
where knowledge of the contents of such record 
would prove injurious to his physical or mental 
health; (¢) the next of kin on request of the indi- 
vidual or his legal representative when the record 
may not be furnished the individual himself be- 
cause knowledge of its contents would prove in- 
juries to physical or mental health; and (d) 
directly to the next of kin or the legal representa- 
tive thereof when the individual has been declared 
insane or is dead. 

Nothing in the foregoing statement of policy is 
intended to preclude the release of appropriate 
information concerning current health and wel- 
fare of individuals in the naval service, or vital 
statistical data including proof of death of naval 
personnel, nor to preclude compliance with court 
orders calling for the production of medical rec- 
ords in connection with litigation or criminal 
prosecutions. 


VOLUNTEER LEGAL 
RESERVE PROGRAM 


The promised training program for the Volun- 
teer Reserve Law Component has been promul- 
gated by the JAG, following approval by the Chief 
of Naval Personnel and integration with over-all 
plans for the training of the Naval Reserve. This 
program is in the form of a letter implementing 
the general plan set forth in the January issue of 
the JAG JOURNAL and promulgated by the 
Chief of Naval Personnel in Naval Reserve Mul- 
tiple Address Letter 15-48, dated 5 March 1948. 

The program should be the answer to most, if 
not all, of the questions which have been pro- 
pounded to district legal officers and to the JAG. 
It has been recognized in the approved program 
that lawyers who are actively engaged in the prac- 
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tice of their profession are maintaining their pro- 
fessional skills and the habit of reasoning legally. 
For such, the program will be one which adapts 
these basic skills to Navy needs. 

The full text of the letter of implementation 
follows: 
“1. The Volunteer Reserve Law Component, U. S. 
Navy, was authorized by the Chief of Naval Per- 
sonnel in MRMAL 15-48, dated 4 March 1948, 
pursuant to part H, BNP Manual (arts. H-1314, 
H-5303). Commandants of Naval Districts, less 
Com10, Com15, and Com17, and the Commandant, 
Potomac River Naval Command, were authorized 
and directed by NRMAL 15-48 to activate the 
Volunteer Reserve Law Component within their 
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commands in accordance with the general plan 
therein set forth. 

“Q. The following instructions and data concern- 
ing procurement, training, and promotion are pro- 
mulgated for information, guidance and compli- 
ance. 


“I. PROCUREMENT 


“Initially, membership will be limited to Re- 
serve officers on inactive duty who are lawyers and 
who served on active duty in the Naval Establish- 
ment during World War II. Members must be 
admitted to practice before the bar in a State or 
Territory of the United States, or in the District 
of Columbia, and must have been awarded a de- 
gree in law by a college of law which is duly 
accredited by the American Bar Association. Con- 
sideration will be given to lawyers who do not 
have a degree from an accredited college who have 
had at least five years of recent experience in the 
field of law. Procurement from other sources, 
except as provided herein, will be accomplished 
through normal procurement channels, at such 
future time as the Chief of Naval Personnel shall 
designate. 

“Membership in the Law Component is not lim- 
ited to officers whose Reserve classification is that 
of Legal Specialist. Any Reserve officer who meets 
the basic requirements is eligible for membership 
in the Law Component, and may be active therein 
regardless of other Organized or Volunteer Re- 
serve activities. 

“Association with (as distinguished from mem- 
bership in) the Law Component, limited by the 
relation of the branches of the service to one an- 
other and by the availability of funds to partici- 
pation in meetings and other group functions of 
local Units of the Law Component, may be granted 
by commandants to individuals in the following 
categories : 

“(a) Inactive officers of the Marine Corps and 
Coast Guard Reserves who are lawyers and who 
have the same qualifications as Naval Reserve 
members of the Law Component, or who are eli- 
gible under paragraph (c) hereof; 

“(b) Retired officers of the Marine Corps and 
Coast Guard and the Reserve components thereof 
who are lawyers and who have the same qualifica- 
tions as Naval Reserve members of the Law Com- 


ponent, or who are eligible under paragraph (c) 
hereof ; 


“(c) Holders of degrees in law from any col- 
lege of law, not admitted to the bar, and law 
students. 

“II. TRAINING 


“The training program for members of the Law 
Component recognizes their possession of basic 
professional training, and is designed to better 
adapt the basic skills of the members to the needs 
of the Navy in any future mobilization. These 
necessarily include the availability of a large num- 
ber of Reserve officer-lawyers whose legal duties 
on mobilization, either through their own prefer- 
ence or because of the exigencies of the situation, 
will be collateral to their primary naval duties. 
Accordingly, prescribed courses in subjects of a 
legal nature, designed to direct into naval channels 
the legal abilities of members, will be in addition 
to those courses exclusively naval in character 
which are required of all Reserve officers. 


“Individual Training 


“(a@) Annual training duty is authorized for a 
limited number of personnel of the Volunteer Re- 
serve (art. H-5303, BNP Manual), contingent 
upon the availability of funds for the purpose. 
Requests for annual training duty will be granted 
by Commandants within the quotas established for 
each Naval District and River Command. Nor- 
mally, training duty will be performed only in 
the home districts of the officers concerned. 

“(6) Members of the Law Component who are 
practicing lawyers may be given credit, in accord- 
ance with article H-5304, BNP Manual, for the 
performance of appropriate duty. Under this 
class of duty may come appearances in civilian 
courts at the request of and on behalf of the 
Navy, in cases in which the Navy has a direct or 
collateral interest in the outcome of the proceed- 
ings. 

“(c) Each member of the Law Component is 
required to complete satisfactorily, under such 
rules as have been, or may hereafter be, set forth 
by the Chief of Naval Personnel, correspondence. 
courses provided by the Naval Correspondence 
Center, as follows: Military Law, Contracts, 
Claims, Real Estate Law, Administrative Law. 

“At the discretion of the Chief of Naval Per- 
sonnel, credit may be allowed, upon request, for 
naval correspondence courses completed within 
the 5-year period next preceding an officer’s entry 
into the Law Component. 
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“The Chief of Naval Personnel may, in his dis- 
cretion, allow credit for completion of prescribed 
courses, whether legal or naval, to officers who 
submit to and pass with a satisfactory grade an 
examination in those subjects, under the terms of 
current policy and directives. 

(d) Bureau of Naval Personnel correspondence 
courses and Naval War College correspondence 
courses are available to officers for individual 
training (art. H-5801). Successful completion of 
these courses, and successful completion of courses 
in legal subjects at an accredited college, will con- 
stitute evidence of the interest of officers in ac- 
quisition of greater naval and legal proficiency, 
and will assist in any tentative assignment of 
mobilization billets. 


“Group Training 


“Each individual unit will be responsible for the 
establishment and maintenance of an adequate 
group training program, which shall be designated 
in each locality to augment the individual training 
of the members (prescribed in par. 1 above), in 
accordance with the needs of the unit. Comman- 
dants will assist in the establishment of the indi- 
vidual programs and will exercise supervisory 




















control as necessary. Members should ,be en- 
couraged to prepare papers on legal subjects hav- 
ing naval significance, for. presentation to and 
discussion at regular meetings of their units. 
Papers prepared in accordance herewith may be 
forwarded via the Commandant and the JAG to 
the Chief of Naval Personnel for inclusion in indi- 
vidual records and for possible publication in Navy 
Department periodicals. 


“III. PROMOTION 


“Officers of the Law Component will be pro- 
moted in accordance with the provisions of Part H, 
BNP Manual. 

“3. The foregoing will be amended from time 
to time as the needs of the Navy and Department 
policy require, and all amendments will be duly 
promulgated to the service.” 

In the establishing letter and the foregoing im- 
plementation, the ship has been commissioned and 
fitted out. Trial runs and shakedown may develop 
a few “quirks,” but we are confident that no major 
mechanical or structural defects will appear. In- 
terest and planning within the individual Units 
should take care of such minor repairs, the right 
way—by ship’s force. The JAG extends his best 
wishes for a happy and successful cruise. 
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